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PURPOSE OF THE REPORT 

 
To provide the Board with assurances about the Contract 2011/12. 
 
 
KEY POINTS 
 

• The Trust is required to adopt the national standard contract for acute services 2011/12; 

• All key contract documentation has been finalised; 

• As with the 2009/10 contract, there are risks to the Trust and mitigating action has been 
taken where possible. 

 
IMPLICATIONS2

Achieve Clinical Excellence Secures income for the continued provision of high quality 
services. 

Be Patient Focused Provides safeguards for patients. 
Engaged Staff Clinical directorates have been fully engaged in the contract 

process. 
 
RECOMMENDATIONS 

 
• It is recommended that the Chief Executive signs the Contract on behalf of the Trust. 
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Sheffield Teaching Hospitals NHS Foundation Trust 
Board of Directors – 20 July 2011 

Contract with Primary Care Trust Consortium 2011/12 

1. Introduction 
The purpose of this paper is to confirm to the Board the Contract arrangements for acute services 
in 2011/12 and to give assurance about the agreements reached. 

The previous Contract with the PCT Consortium expired on 30 June 2011 following an agreed 
three month extension.   The report to the Board on 16 March confirmed that we intended to 
ensure that the new Contract would be in place by 31 July.  We anticipated then that there would 
be this short delay due to the difficulty of negotiating this year’s annual contract terms. 

High level agreement on the contract terms was reached on 16 May, as confirmed to the Board 
previously.  However, much important detail remained to be agreed, and the Annual Contract 
Agreement was only finalised on 13 July. 

2. Current status 
The new Contract is the national standard contract for acute services 2011/12 which cannot be 
varied. 

The following key schedules to the Contract have now been finalised. 

Local Implementation Agreement (LIA):  Clarifying the way in which the new Contract 
terms will be applied by both parties; 

Annual Contract Agreement (ACA):  Setting out the detailed terms that will apply this 
year; 

Activity targets and waiting list trajectories; 

Opening contract values and prices; 

CQUIN scheme; 

Other quality and performance indicators; 

Information requirements; 

Cost per case funding arrangements. 

The contract documentation is now ready for signature by the Chief Executive. 

3. National contract terms 
The Board will recall that when we were required to adopt the national standard contract in 
2009/10, we had considerable concerns about the extent to which the terms were biased towards 
Commissioners and therefore the risks posed to STHFT as Provider.  We wrote to Sheffield PCT 
expressing our view that the terms of the contract were unfair and were being imposed.  The 
detailed concerns were addressed adequately through the LIA and it was possible to proceed to 
sign the contract.  The last two years have demonstrated that the LIA and ACAs have in general 
protected the interests of the Trust, including during the formal dispute in 2009/10. 

The up-date to the 2011/12 contract does introduce some further areas of concern, but not on a 
large scale.  These are described below, together with the mitigating action taken. 

Duration of the contract:  The contract expires on 31 March 2012 with no possibility of extension.  
In previous years the Department of Health has been very slow to publish the next year’s 
documentation and so there is a real risk that we will not have a new contract in place by 1 April 
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2012.  We have documented our intention to take this up with DOH and to seek the involvement of 
the Consortium in this process. 

Service Development and Improvement Plan:  This is a mandatory requirement and could 
potentially duplicate other plans which are produced already.  The Consortium is prepared to rely 
on the Annual Plan and the Quality Report for this purpose. 

Information on staffing:  The contract introduces new rights for the Co-ordinating Commissioner 
to require information to provide assurances about our staffing standards and human resources 
policies.  We have secured a clarification that our CQC Registration will  be relied on for such 
assurances where possible. 

Unannounced visits:  The Commissioner now has the same rights as the CQC to make 
unannounced visits to Trust premises and services.  We have agreed a clarification that 
unannounced visits will be unlikely, and that the conduct of such visits will be kept under joint 
review. 

Publication of the contract:  The Commissioner now has the right to publish the contract to third 
parties, except to the extent that the Freedom of Information Act specifies the redaction of 
information which is exempt from disclosure.  We have agreed that to avoid the possibility of a 
dispute arising about the nature of any information disclosed, the necessary redactions will be 
agreed with STHFT in advance should this arise. 

Contract management:  The process for resolving issues which may arise in the management of 
the contract is generally clearer and less onerous than the previous version.  However, because of 
the short term of the contract, circumstances could arise where the Commissioners have the right 
to permanently withhold income in respect of a disputed issue, but the Trust has not had adequate 
time to rectify the matter.  We have clarified that if this were to occur the matter would be held open 
into the following contract year without income being permanently withheld at 31 March. 

Designated services:  A designated service may be terminated if the required standards are not 
achieved, but the contract does not define a designated service.  We have clarified that this will be 
confined to national and specialised commissioning designation requirements.  The expectation is 
that the Specialised Commissioning Group will agree such designation standards with us in 
advance. 

Termination following a variation of service:  This is the issue of most concern, arising from a 
combination of new contract provisions, and is described in the next section. 

4. Termination following a variation of service 
This concern arises from a combination of new provisions in the Contract: 

• The Co-ordinating Commissioner has the right to terminate the Agreement relating to a 
service if the Provider has refused the terms of a Service Variation. 

• A Commissioner who has procured a service from an alternative provider is entitled to 
recover the excess cost and the administration costs relating to the new service from the 
Provider for a period of 6 months following the termination of the service. 

These provisions need to be considered alongside: 

• The lack of clarity in the standard contract about the required terms of a Service Variation 
(for example period of notice, financial compensation to the provider, and the rights of the 
provider’s staff). 

• National policy which is encouraging commissioners to seek new alternative providers 
through service procurement. 

There could be circumstances in which the Trust would be significantly disadvantaged.  The 
scenario which would be most likely to arise is where a Commissioner seeks to re-design a service 
currently being provided by STHFT by going out to open procurement.  The contract for the service 
could then be awarded to an alternative provider. 
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The Commissioner would serve notice on STHFT through a Service Variation, but a dispute could 
arise about whether the variation terms offered by the Commissioner are fair to STHFT. 

The Commissioner could take the view that agreement to the Service Variation is being withheld 
unreasonably, and could terminate the contract for the service in question. 

The commissioner could then hold STHFT liable for any excess costs incurred by the 
Commissioner for the service commissioned from the alternative provider for a period of six 
months. 

This scenario, and other variants, appear grossly unreasonable and unfair to the Provider. 

5. Risks 
As with the previous Contract, the new Contract poses risks to STHFT due to the bias in the terms 
towards the Commissioners. 

The mitigating action which we have taken is to: 

5.1 Agree new clarifications in the LIA as described in section 3 above. 

5.2 Send a letter to NHS Sheffield expressing our view about the unfair contract terms in 
general and in relation to the specific issue described in section 4 above.  This letter is 
enclosed. 

6. Recommendations 
The Board of Directors is asked to: 

6.1 Note the progress made in agreeing the Contract for 2011/12; 

6.2 Note the risks to the Trust and the mitigating action which it has been possible to take; 

6.3 Confirm that the Contract 2011/12 should be signed by the Chief Executive on behalf of the 
Trust. 

 

 

Service Provision Director 
13 July 2011 
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Northern General Hospital 
Service Development Directorate 
Clocktower Building 
Herries Road  

 Sheffield 
 S5 7AU 

 

Our Ref: BN/DB 
 
13 July 2011 

Direct Line:  0114 271 4839 
Secretary:    0114 271 5160 

Fax:            0114 271 5178 
 barbara.nicholas@sth.nhs.uk

          
BY EMAIL 

Alastair Hill 
Associate Director of Contract Performance 
NHS Sheffield 
722 Prince of Wales Road 
Darnall 
Sheffield  
S9 4EU 

 
Dear Alastair 
 
Standard National Contract for Acute Services 2011/12 
I am writing to you following our recent discussions to confirm the position of the Trust in relation to 
the standard contract. 

Prior to adopting the standard contract 2009/10 I wrote to you on 22 December 2008 and 14 
January 2009 setting out the concern of the Trust about unfair contract terms between provider 
and commissioner.  We considered that there are many provisions in the contract conferring rights 
and remedies on commissioners but not on providers in a manner which is unfair and 
disproportionate.  We also considered that we were placed in an unfair negotiating position due to 
the standard contract being imposed by national guidance, whilst being obliged to continue to 
provide the mandatory services. 

Nothing has changed in the standard contract 2011/12 which would remove these concerns and 
therefore we consider that unfair contract terms will still apply.  However I do acknowledge that the 
Local Implementation Agreement which was agreed between us and has been in place for two 
years, has provided a helpful degree of clarification for both parties. 

The new standard contract does introduce two provisions which are of considerable concern to us, 
and these are: 

• Clause 35.2.3 which gives the Co-ordinating Commissioner the right to terminate the 
Agreement relating to a service if the Provider has refused the terms of a Service Variation. 

• Clause 36.1 which entitles a Commissioner who has procured a service from an alternative 
provider to recover the excess cost and the administration costs relating to the new service 
from the Provider for a period of 6 months following the termination of the service. 

In the view of the Trust these provisions also need to be considered alongside: 

• The lack of clarity in the standard contract about the required terms of a Service Variation 
(for example period of notice, financial compensation to the provider, and the rights of the 
provider’s staff). 
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• National policy which is encouraging commissioners to seek new alternative providers 
through service procurement. 

In our view these provisions could lead to a combination of circumstances where we consider that 
we have acted reasonably but the Trust is significantly disadvantaged as the consequence of a 
variation in service.  The only remedy available to us would be to instigate the dispute resolution 
process.  If this were to occur, we would maintain very strongly our position that this is an unfair 
contract which has been imposed. 

If you will acknowledge receipt of this letter, we can proceed to finalise the Local Agreement on 
Implementation 2011/12. 

 
Yours sincerely 
 
Barbara 
 
 
Barbara Nicholas 
Service Provision Director 
 
Copy: Neil Priestley, Director of Finance 
 Kirsten Major, Director of Service Development 
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	Barbara 

